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Affirmed as nodified by unpublished per curiam opinion.

Gary lvan Terry, Appellant Pro Se.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Gary lvan Terry appeals the district court’s order

dism ssing his conplaint filed pursuant to Bivens v. Six Unknown

Named Agents of Fed. Bureau of Narcotics, 403 U S. 388 (1971), for

failure to exhaust adm nistrative renedies. The district court
properly required exhaustion of admnistrative renedi es under 42
U S C 8§ 1997e(a) (2000). Because Terry did not denonstrate to the
district court that he had exhausted adm nistrative renedies or
t hat such renedi es were not avail able, the court’s dism ssal of the
action was not an abuse of discretion. Terry may refile his action
af ter exhaustion; therefore, we nodify the dism ssal to be w thout
prejudice. See 28 U S.C. § 2106 (2000). Accordingly, we grant
| eave to proceed in forma pauperis and affirmthe district court’s
order as nodified. We dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.
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